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Introduction

In the 60 years since the foundation of the United Nations and the beginnings of the modern human rights movement, responsibility for the protection and promotion of human rights has been taken up by governments, INGOs and NGOs; but the obligation to protect and advance such rights has been laid squarely on states (national governments).  Any responsibility, let alone obligation, resting with corporations, especially if multinational, was entirely voluntary – and not a lot of that – or indirectly sheeted home to states. [The exception, obligations imposed nationally by labour laws.]

But in the last five years all that has changed, and at an amazing rate.  Human rights obligations increasingly extend in all sorts of ways and across a range of areas to non-state actors : armed groups, individuals (eg I.C.C.) and, increasingly, corporations.  Most (English) summers since 2000 I have presented a course in an International Human Rights Programme, entitled “Human Rights in the Marketplace” a large component of which addresses corporate responsibility.  When we began, material on corporate responsibility was scanty and scattered; even examples of voluntarily assumed obligations were few and ill-defined; any suggestion that such obligations might become mandatory would have been regarded as nonsensical or at least decades away.  Now however there is a mass of material: consider, for example, the dedicated web-site, business and human rights (www.business-humanrights.org) which has sprung from nothing in that time period.  Voluntary codes, whether individual or multi party, are a widely accepted tool.  And mandatory human rights corporate regulation is now squarely on the table – for some of us no longer ‘if’ but ‘when’.

This morning I intend to trace the history of this development – hoping I am sure to show its inevitability! ; to consider some ways in which it might develop further both nationally and internationally; and to relate it to the subject of our conference today: how far should such obligations and their observance be considered as socially responsible investment criteria?  You will notice that I have titled this talk “corporate human rights responsibility”.  It seems to me, and to my latest “marketplace” class, that ‘social responsibility’ is in danger of becoming somewhat ill-defined.  I am endeavouring to be a bit crisper than that today.

Extending corporate responsibility

The history of assigning responsibility for human rights protection to corporations could as I said begin with the late 19th century and national labour laws and the work of the ILO.  And certainly the latter remains a key player.  Or with a consideration of various broader ethical codes adopted by companies.  More concentrated efforts to encourage voluntary compliance however arise with the expansion of multinational enterprises (MNEs) from the mid 20th century, by individual companies themselves; groups of companies in particular industries (extractive and apparel, for example); and through guidelines or monitoring systems provided by outside agencies, at local and international level (NGOs and INGOs).

Voluntary codes are adopted by MNEs for a variety of reasons : pressure following bad publicity (Royal Dutch Shell and Nescafe); pressure from shareholders and investors; or from threatened lawsuits (UNOCAL); the “look good factor”; a growing acceptance of social responsibility and the triple bottom line.  Often as I said groups of related industries adopt an industry wide code tailored to their particular needs and likely human rights concerns. (eg The Voluntary Principles on Security and Human Rights).  Increasingly, organisations have been established to provide accreditation, monitoring and evaluation of such codes and compliance with them: (Caux Business Principles; SA 8000, (1997)), some directed specifically at investment worthiness (eg Footsi4Good).

In parallel has been the development of external international guidelines or models.  Some early examples were tools of political lobbying, against apartied in South Africa (the Sullivan principles) and bigotry in Northern Ireland (the MacBride Principles).  Others were more direct attempts at industry regulation, by the UN through the Sub Commission in the 1970s without any success; the OECD Guidelines for Multinational Enterprises, produced in 1977 and revised in 2000 are a comprehensive guide for MNEs with some attempt at the provision of advice and monitoring.  Similarly, from the ILO, the Tripartite Declaration of Principles concerning Multinational Enterprises and Social Policy of 1977; the ILO has also in its 1998 Declaration of Fundamental Principles and Rights at Work, which draws together eight of the principal human rights – oriented ILO conventions, both linked labour rights firmly into the human rights canon and attempted to establish these as binding norms.  These Conventions address four areas : anti-discrimination, collective bargaining, forced labour, children’s rights.  Finally, the UN itself, under the initiative of the Secretary General, in 1999 at Davros established ‘A Compact for the New Century’ the ‘Global Compact’, a voluntary association for the UN, business and NGOs, around nine (now ten) core principles, on human rights (in general), labour rights, (which reflect the same four areas as the ILO Declaration) environmental protection and, in 2004, anti-corruption.

It should be stressed that all of these (with the possible exception of the ILO’s Declaration) are entirely voluntary, that is the emphasis has been and for the most part remains on self-regulation.  This brings some advantages and equally, of course, many disadvantages.  For example, the human rights content of these codes varies enormously.  In one way this might be viewed as sensible : not all human rights “situations” apply to all MNEs (see above, on extractive industries).  On the other hand, simply stating that a company adheres to the UDHR is hardly specific enough and looks suspiciously like window-dressing.  Similarly, it may be important to observe just how far a code, however impressive on paper is disseminated throughout a company and its subsidiaries; there have been examples of codes not having been translated into the local languages.  On the other hand, a considerable advantage of a voluntary code is that it can be argued that a company will have considerably more ‘buy-in” if the code has been voluntarily entered into.  But again, criticisms have been frequently leveled at the lack of external monitoring or evaluation, not only in the case of individual codes but in the context of the Global Compact.

Such concerns about self-regulation, that is the voluntariness of human rights codes have, of course, been mirrored and indeed foreshadowed, in the field of environmental protection and degradation.  Two particular difficulties arise in connection with attempts to regulate MNEs about human rights : firstly, that of tying such off-shore companies to local labour laws, for example, or, where these are non existent or ineffective, to the standards which might be applicable in the home-state, particularly where the company has little ‘buy-in’ to the local community.  Secondly, there is the difficulty at international level of the convention, and at present the fact, that international human rights conventions have traditionally for the most part applied to duties owed by States alone, so that any responsibility for the action or inaction of corporations will lie with the home or the host state, in both cases with difficulty.

Beyond Voluntarism

How then to move beyond this present unsatisfactory situation?

· One way has been a change of climate, so to speak, about corporate responsibilities in any particular society; it is no longer considered acceptable for companies to plunder and profit from local economies without some social return.

· The growing consumer / investment affirmation of these responsibilities (I return to this below)

· The convention that only states can be bound by the provisions of international law is crumbling as power diversifies from the nation state; examples include the ICC; extension to ‘armed groups’; the concept of ‘universal jurisdiction’.  These examples may not be directly comparable, but once a convention is abandoned in one context it is not so difficult to do so in another.

· The concept of enforcing certain standards for local incorporation is expanding: anti-trust, conflicts of interest, corruption, financing terrorism.  There is no inherent reason why human rights observance should not be included at this point.

· External regulation at regional level has been mooted from the EU.

And now the concept of international regulation, a convention to apply to MNEs and other business enterprises, is making its way through the UN system (of course, it could take a long time – consider the Draft Declaration on the Rights of Indigenous Peoples).


The “UN Norms on the Responsibilities of Transnational Corporations and other Business Enterprises with Regard to Human Rights” have advanced from the Working Group on the Methods and Activities of Transnational Corporations through adoption by the Sub-commission on the Promotion and Protection of Human Rights to the Commission on Human Rights (CHR).  While the CHR in 2004 did not endorse the “Norms”, neither did it reject them, instead referring them to the OHCHR for consultation and comment before being reconsidered by the CHR in 2005.  The CHR has now recently appointed a UN Special Representative on Business and Human Rights.

The content of the Norms as to substantive rights is fairly predictable being drawn from previous codes and the various guidelines already mentioned.  Thus they include provisions on non-discrimination, labour rights, corruption, consumer protection, complicity in war crimes (eg forced labour), economic, social and cultural rights, the rights of indigenous peoples and the right to development, environmental rights, and rules around the employment of and responsibility for private security forces.  There are also included, (more controversially), provisions for implementation and monitoring both “internal” and “external” (paras 15 & 16), enforcement by States (para 17) and compensation (para 18).

It is worth noting however, that the Norms stress, in paras 1 and 19, that primary responsibility for human rights remains with States but that corporations similarly have obligations, but “within their respective spheres of activity and influence”.  There can thus be three kinds of responsibility involved here : direct responsibility for human rights promotion and protection ; avoidance of complicity in others’ violations; and indirect responsibility laid on corporations through States’   fulfillment of their obligations.

It would of course be possible for States to increase their requirements on corporations with regard to human rights’ observance, not only through, for example, labour and environmental regulation but also for example, through more stringent rules of incorporation: that is, just as there can be requirements as to anti-corruption and anti-trust as conditions of incorporation so there could be as to human rights responsibilities.

This, however, seems not likely in the short-term.  Failing this, and to return at last to the subject of this conference, there could be stricter criteria for those corporations or business enterprises in which Government Institutions could invest.  And ideally such criteria would make a link to the observance of international human rights standards or include direct reference to the UN Norms.
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